LEGAL DECISION UPDATE – DIRECT TAXES
Not a Charitable Institution

In CIT v. Truck Operators Association (2011) 243 CTR (P & H) 302 where the assessee, an association of truck operators constituted for facilitating its members to carry on the trade of transportation, charged fees from its members before the transportation based on the distance involved, the membership and payment of fees were mandatory and the element of voluntary contribution was missing, the Punjab & Haryana High Court observed that the assessee was vigorously pursuing transportation business by receiving freight charges on behalf of its members and that the activities adopted by it for the welfare of truck drivers, cleaners and mechanics of its members were in the nature of staff welfare activities as are common in other business organisations could not be termed for general public utility within the meaning of section 2(15) and held that the assessee was, therefore,  not entitled to registration under section 12AA.

Business Loss

The loss incurred by the assesseecompany due to theft of materials in its factory premises is deductible as a business loss and the fact that the police could not recover the goods or that the guilty persons were not punished cannot go against the claim of the assessee opined the Calcutta High Court in Dheeraj Associates P. Ltd. v. CIT (2011) 338 ITR 207 (Cal).

Interest on Borrowed Capital

The Delhi High Court has in CIT v. Tulip Star Hotels Ltd. (2011) 338 ITR 482 (Del) where the assessee-company carrying on the business of owning, running and managing hotels, borrowed funds for making investment in shares of the subsidiary company which in turn used the funds for acquiring a hotel, taken the view that the expenditure towards payment of interest on borrowed funds was incurred by the assessee for business purposes and was deductible under section 36(1)(iii).

Deemed Dividend

In Shyama Charan Gupta v. CIT (2011) 337 ITR 511 (All), the Allahabad High Court has held that while the advance received by the assessee-managing director from the private limited company towards salary which was due to him and was credited to his account monthly could not be treated as deemed dividend under section  2(22)(e), the advance of commission on profits over and above that amount drawn during the course of the year before the profit was determined and accrued to him was to be treated as deemed dividend.

Income from Other Sources

Where the assessee-company let out its factory with all machinery and there was nothing on record to show that the letting out was temporary and the assessee intended to resume its business, the lease rent was assessable  under the head ‘Income from other sources’ held the Madras High Court in CIT v. Venkateswara Agro Chemicals & Minerals P. Ltd. (2011) 338 ITR 428 (Mad).

Interest under Sections 234B & 234C

Where on the last day of the financial year, the assessee was not liable to pay advance tax as per the law then prevailing but the liability to pay advance tax arose due to a subsequent amendment made with retrospective effect, interest could not be levied under sections 234B and 234C ruled the Calcutta High Court in Emami Ltd. vs. CIT (2011) 337 ITR 470 (Cal). 

Interest under Section 244A

The Karnataka High Court has in CIT & Anr. v. Vijaya Bank (2011) 338 ITR 489 (Kar) held that interest under section 244A is allowable on refund of excess self-assessment tax paid from the date of payment thereof till the date of refund.

Tax Deduction at Source

In CIT (TDS) v. ITC Ltd. (2011) 338 ITR 598 (Del), the Delhi High Court held that where the assessee, a hotelier, charged tips in the bill by way of a fixed percentage or when the customer indicated the amount on the bill as a tip, the tip went into the receipt of the assessee-employer which was subsequently disbursed to the employees and that the assessee was obliged to deduct tax at source on such tips under section 192.

Accrual

In GIC Housing Finance Ltd. v. Addl. CIT (2011) 140 TTJ (Mum) 203 where  the   assessee - company   engaged  in  the  business of housing ﬁnance and following the  mercantile system  of   accounting did not recognise interest accrued from  non-performing assets on the basis of the 

guidelines issued by the National Housing  Bank which were inconsistent with the  provisions of section 43D, the Mumbai ‘G’  Bench expressed the view that the guidelines  issued by the  National Housing Bank cannot  be read as part of section 43D or treated  by implication to  have been incorporated  in rule 6EB and that such interest accrued  from non-performing assets not covered  by section 43D was includible in the total  income of the assessee.

Section 14A

Where the assessee-company explained that its share capital and reserves amounting to Rs. 985 crores were utilised for making investment in shares amounting to Rs.  104 crores which was not negated by the Assessing Ofﬁcer and the Commissioner (Appeals), there was no nexus between  the funds borrowed by the assessee and  the investment in shares and, therefore, interest paid could not be disallowed by  mechanically applying rule 8D held the  Kolkata ‘B’  Bench in Balrampur Chini Mills Ltd. v. DCIT (2011) 140 TTJ (Kol) (UO) 73.

Depreciation

In Sharp Business Systems (India) Ltd. v.  DCIT (2011) 140 TTJ (Del) 607, the Delhi  ‘B’ Bench took the view that depreciation  is not allowable under section 32(1)(ii)  on the amount of non-compete fees paid  by the assessee as it does not represent  any intangible asset, such as, know-how, patents,  copyright,  trademarks,  licences   or  franchises  within  the  meaning  of section 32(1)(ii). 

Bad Debts

The Mumbai ‘E’ Bench has in Sabra Impex  Ltd. v. ITO (2011) 141 TTJ (Mum) (UO)  11 held that the Assessing Ofﬁcer could not disallow the claim of the assessee for write off of debts pertaining to foreign parties merely on the ground that approval of the Reserve Bank of India was not obtained for  write off of foreign debts as the directives of  the Reserve Bank of India cannot  override  the statutory provisions of section 36(1) (vii).

Section 40(a)(ia)

The amendment made to section 40(a)(ia)  by the Finance Act, 2010 with effect from  1.4.2010 providing that disallowance will not be made if the tax deducted during the previous year is paid on or before the due date for ﬁling the return of income under section 139(1) is not remedial and curative in nature and cannot, therefore, be held to be retrospective from the assessment year  2005-06  ruled the  Mumbai ‘B’ Bench  (Special Bench)  in Bharati Shipyard Ltd. v. DCIT (2011) 132 ITD 53 (Mum) (SB).

Capital Gains

In Rajesh Keshav Pillai v. ITO (2011) 141  TTJ (Mum) 183, the Mumbai ‘D’ Bench has taken the view that there is no restriction in section 54 that exemption is available only in respect of sale of one residential house and that exemption under section 54 is available in respect of sale of any number of residential houses provided that there are corresponding investments in as many number of residential houses and all other conditions are fulﬁlled.

Chapter VI-A

Income by way of job work charges earned by the assessee from repairs and  maintenance of moulds for ball pens  manufactured and sold by it earlier cannot be equated at par with income from manufacturing as it had no direct nexus  with the industrial undertaking and is, therefore, not entitled to deduction under section 80-IB ruled the Kolkata ‘B’ Bench (Special Bench) in DCIT v. Rajesh Kr. Drolia (2011) 132 ITD 23 (Kol) (SB).

Tax Deduction at Source

In Tata AIG General Insurance Co. Ltd. v. ITO (2011) 140 TTJ (Mum) 319 where the assessee-company hired cars from time  to  time  for transportation of its employees and visitors in  connection with  its business and made payments not for  the use of a particular car but for providing cars of a particular category to facilitate transportation of the employees and visitors, the Mumbai ‘H’ Bench opined that tax was deductible by the assessee from car hire charges paid under section 194C and not under section 194-I.
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